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AIRDRIE: T April 2011.

The Sheriff Principal, having resumed consideration,bADHERES to the decision of the Mental Health
Tribunal for Scotland dated 25 October 2010; REFUSES the appeal; FINDS the Appellant liable as
an assisted person to each Respondent in the expenses of the appeal; MODIFIES to nil her personal -

liability for said expenses, all in terms of section 18(2) of the Legal Aid (Scotland) Act 1986.
\‘U“""'b/%'\" &WI\CJ\.»\, ~

NOTE:
Introduction -

[1] Since 2006 the Appellant M. P. has been the subject of a Compulsory Treatment Order (“CTO”)
~ under the provisions of the Mental Health (Care and Treatment) (Scotland) Act 2003 (“the 2003
Act”) and is currentlyy detained in hospital. On 29 September 2010 she applied to Mental Health
Tribunal for Scotland (‘:the Tribunal™) to vary the order under section 100 of the 2003 Act so that it
would thereafter be one which was community-based. But instead at the hearing of her application,
her solicitor moved the Tribunal to revoke the order completely, or alternatively to include in the

CTOa regorded vmalter in terms of section 100(2) (b) (ii) of the 2003 Act.

[2] The definition of a recorded matter is to be found in section 64(4) of the 2003 Act which
provides (in part):

“(4) The Tribunal may
'(a) if sat_isﬁed that all of the conditions mentioned in subsection (5) below are met
make an order- '

(i) vspecifying such medical treatment, community care services, relevant
sérvicés, other treatment, care or service as the Tribunal considers

appropriate....... ”




Subsection (5) sets out a series of conditions for making a recorded matter, but no issue turned on
any of them. Suffice it to say at this point that (i) at the time the application under section 100 was
_made by the Appellant, no recorded matter had been specified in the CTO and (ii) at the hearing
- before the Tribunal all that waé requested (in the event that the Tribunal refused to revoke the CTO)

was a recorded matter requiring:

“yp-to-date reports from occupational therapy, social work, housing and the Responsible
Medical Officer as to what progress had been achieved in advancing the patient’s care pathway

towards a community placement”.

Accordingly, the Appellant was not seeking an order for any kind of treatment or other intervention,

but merely an order for the preparation of a series of progress reports.

[3] In the event, the Tribunal decided on 25 October 2010 neither to revoke the CTO, nor to make
any recorded matter. The Appellan‘t now seeks (i) to have that decision set aside and (i) an order
remitting her case to the Tribunal for consideration afresh, all in terms of section 324(5) of the 2003
Act. A Summary Application was lodged on her behalf: Answers were lodged by the Mental Health
© Officer (“MHO"), the Responsible Medical Officer (“RMO”) and the Tribunal itself; and the whole
matter came before me on 24 February 2011. At the hearing of the appeal, the submissions of the

parties were restricted to the Tribunal’s decision not to make a recorded matter. Only two issues were
| argued: whether the Tribunal had erred in law and whether its decision represented a misuse of

discretion.

'[4] At the commencement of the hearing [ allowed the Summary Application to be adjusted by the
deletlon of the first sentence in the original Article 6 oi Condescendence which did not make
grammatlcal sense; but I refused to allow the addition of a plea-in-law directed o an alleganon of

- procedural impropriety on the part of the Tnbunal, on the basis that there was no averments in the

application to support such a plea. Finally, I allowed the Appellant to lodge at the Bar an additional

production, being a Report by the Recorded Matters Working Group of the Tribupal, dated

September 2009 and which was publicly available on - the website of the Royal College of

Psychiatrists (*“ the Working Group Report”).




- Arguments for Appellant
(i) Error of law

[S] Mr McLaugﬁlin for the Appellant submitted that the Tribunal had failed to understand the true
nature of a recorded matter and had failed critically to examine the benefit to the patieﬁt in making
one. Indeed, the concept:of a recorded matter was generally misunderstood; there was scant guidancé
as to when such a mafter should be prescribed and no case law on when doing so would be
~“appropriate” in terms of section 64(4) of the 2003 Act. This uncertainty was evident from pages 5

and 6 of the Working Group Report.

[6] The statutory definition of a “recorded matter” was (said Mr McLaughhn) very broad and more

expansive than “medical treatment” or “services”. He submitted that the making - of a recorded matter .

was an opportunity for the Tribunal t add value to a CTO. It would include the addition of
something to a care package which otherwise ‘might be iacking or constitute an acknowledgement
that there had been a failure in a care package. Specifying a recorded matter had the potential to
improve a patient’s care. At the Tribunal hearing an order for updéted reports had been requested
because no formal assessment of the patient’s needs had been carried out: see para. 7 of the
Tribunal’s Full Findings and Reasons. Apparently, this was now being opposed becanse¢ what was
requested was not within the statutory definition of a “recorded matter”. The qualities of recorded
matters were set out on page 6 of the Working Group Report; there it was said that they should be
directly concerned with ‘the individual’ patient’s care and treatment; they should be deﬁned in
operational terms; they should be specific, measurable and achxevable, and they should have a
realistic time-scale attached to them. Accordingly, a Tribunal should not make an afbitrary order but
instead one which was practical in every respect. In the present case, all the conditions set out in
section 64(5) of the 2003 Act for making a recorded matter were met. Accordinu to the Working |
Group Report at page 2, recorded matters were o bc made applying the prmc1p1e of reC1pr0c1ty which
underpinned much of the 2003 Act; it was surpnsmg that in their Answers, the Tribunal did not

accept that recorded matters rested on this principle.

[7]1 1 should record that at this point in his submissions Mr McLaughlin sought to introduce

arguments about procedural impropriety based on the adequacy of the reasons given by the Tribunal
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" for its decision. This was objected to by the other parties to the appeal on the basis that I had already

| refused to allow the addition of a plea-in-law for the Appellant raising this point, due to a lack of any

1 supporting averments. [ held that the objection was well-merited and refused to allow this line to be

pursued.

| 18] Reverting to the matter of error of law, Mr' McLaughlin referred to the passage at paragraph 12 of
the Tribunal’s Full Findings and Reasons where the Tribunal recorded that as well as being satisfied
‘that it was neither necessary nor appropriate to make a recorded matter, it was satisfied that the RMO
had discharged his various ongoing statutory duties to consider whether the criteria for a CTO
, conunued to exist or whether it should be revoked or varied.. But this (said Mr McLaughlin) was not
the correct question. The Tribunal had equated the making of a recorded matter with criticism of a
care team. This was legally incorrect; the power 10 make a recorded matter was entirely separate.
The judgements by the RMO were (in e_fféct) the subjeci-matter of this appeal. The passage quoted
disclosed a surrender of the Tribunal’s jurisdiction. The Tribunal was an independent judicial body
that could not delegate its decision-making responsibility to others; there had 1o be a critical

assessment of the position.
(ii) Misuse of discretion

[9] On this point Mr McLaughlin accepted under reference to G v G [1985] 1 WLR 647 'that ahigh -
test apphed and that he had to satisfy me that the decision of the Tribunal was so plainly wrong that.
the only legmmate concluswn was that the Tnbundl had erred in the exercise of its discretion. Here,
in assessing the arguments, the ‘Tribunal had failed to comment on and weigh in the balance each
proposition. It had noted that that there been no formal assessment of the Appellant’s needs had been
made and yet no account had been taken by the Tribunal of the benefit to the patient in havmg
'updated reports. The test in G v G had accordingly been met. No reasonable decision making body

* should have come to its decision without welghmg up the arguments in favour of getting reports.
[10] Mr McLaughlin concluded by in\}iting me to sustain both pleas in law for the Appellant and to

“remit the case to a differently-constjtuted Tribunal for consideration of the matter afresh. In so doing,

I could provide helpful clarity as to the general utility of recorded matters.
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~ Arguments for Respondents
(i) Er"or"()f—la1.p<,, .

[11] The Respondents agreed that Mr'HunLer on behalf of the Tribunal would present (in opposition
t6 the appeal) the principal arguments for all of them, to which his two colleagues later added ohly
brief comments. Mr Hunter began by rehearsing the statutory provisions and then, focusing on what
the Appellant had sought before the Tribunal by way of recorded matters, submitted that on a proper
analysis of section 64(4)(a)(ii) of the 2003 Act what had been sought could not competently have
been granted. What the statutory definition encompassed was not a series of reports but an Qrder for
specific treatment or services. A report or combination of reports did not amount to a recorded
matter. The Tribunal derived its powers only from the provisions of the 2003 Act, which said

nothing about “adding value” to a patient’s care plan.

[12] But, said Mr Hunter, even if what was requested before the Tribﬁnal did constitute a recorded
matter, the Tribunal had made no error of law. The Tribunal was bound by section 64(4)(a)(ii) of the
2003 Act to consider whether what was requested was “appropriate”. It ,had explicitly recorded at
paragraph 12 of its Full Findings and Reasons it had the pdwer to make a recorded matter but it had
" declined to do so. What the Appellant had been doing was really a fishing exercise. She should
herself have obtained such reports as were necessary, funded either by legal aid or personally and
then, having considered those reports, sought revocation or modification of the CPO under section
100 of the 2003 ;Act, deploying those reports for those pui'poses. Instead she had made a section 100

application not supported by any such reports and had then sought revocation or modification. -

[13] Mr Hunte.r then submitted that there was nothing in the Tribunal’s reasoning to demonstrate
any error of law. In Article 7 of Condescendence the Appellant averred that the Tribunal used as the
basis for not‘making a recorded matter the duty of the RMO under section 80 of the 2003 Act to
satisfy himself from time to time that the criteria for a CTO continued to exist, but this did not
amount to an error of law and was not a fair and reasonable reading of paragraph 12 of the Tribunal’s
reasoning. Whaf had happened was that having refused to make a recorded matter, the Tribunal had
then observed that “in any event” this duty existed. The Tribunal had held that the patient required
vtreatment in a hlghly structured setting; it was not in question that she would need very significant

support that she was ot yet capable of living in the community; and that no formal assessment of
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her needs had yet been carried out. In these circumstances no purpose would have been served by
obtaining up-to-date reports in assessing what progress was being made. The threshold for moving

the patient had not been reached. -——— - S

[14] Further, there were no averments in the Summary Apblica,tion about any submissions to the
Tribunal by the Appellant having been made and disregarded. As for the suggestion that the Tribunal
had failed to analyse the potential benefit to the patient of the reports requested, there was nothmg in
the submissions to the Tribunal to show that they had been asked to do so.” If this was the
Appellant’s case, evidence should have been prdduced as a foundation for her submissions. A
recorded matter was not a mechanism for obtammg a final decision on care or services; rather, it was
a decision in its own right. If a recorded matter had been granted in the terms requested, then there
would have been no clarity as to what would happen next, who would take what action and within
what period of time. There had been no submission to the Tribunal as to why reports were requested
or what benefit they might have; and to say, as the Appellant averred in Article 5 of Condescendence,
that updated reports would “....document in full the current status of the Appellant’s care pathway

towards community care” was meaningless.
(i) Misuse of discretion

[15] Here, the submission by Mr Hunter was that the Tribunal’s decision was not “plainly wrong”;
the test in G v G, above, was not met. It was difficult to see what more the Tribunal could have said,
beyond saying that a recorded hatter‘ was not appropriate. No harm had been done in noting the
duties of the RMO; it was clear that the patient was not yet capable of living in the community. As
for the Working Group Report, this contained the views of the group and did not constitute guidance.

" What was important was interpretation of the statutory provisions.
(iii) Additional matters

[16] ~ In brief additional submissions, Ms Briggs for the MHO observed that the Tribunal had
expressly stated that they had listened to all the evidence and the subm1331ons and were aware of the
position of all- parties. They had accepted the evidence of the RMO and the MHO. They had refused
to revoke or vary the CTO. Mr MacSporran for the RMO noted that the Tribunal’s finding that the

patient was not yet capable of living in the community was not mentioned in the Appellant’s
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pleadings, nor had it been mentioned in argument. It was wholly wrong for the Appellant to elevate
the fact that there had been no formal assessment of the patient’s needs into the statement in Article 7
of--Condescendence that the Tribunal had failed to—discharge their functions to doc:timem
acknowledged shortcomings in the Appellant’s care pathway The context for the decision to decline
~ to make a recorded matter was fully set out in paragraph 12 of the Tribunal’s reasoning, where the
factual circumstances taken into account were set out There had been no evidence produced in
support of the application for a recorded matter. It was 51gn1hcant that the RMO had not supported
the patient’s application; nor had he used his power under the 2003 Act to refer the CTO to the

Tribunal for possible variation.
Reply by Appellant

[17] By way of feply, Mr McLaughlin sought to persuade me that the decision of the Tribunal was
not as clear as had been suggested and to constrie the definition of a recorded matter much more
broadly. “Medical treatment” included “medical care” and the completion ‘of reports was a “care
service” to the patient. He submitted that recorded matters were an efficient means of dealing with
ifss‘uesj of care; they avoided multiple hearings and adjournments. The patient’s wishes had not been
properly considered. The Tribunal had not been asked whether the RMO had been carrying out his
duties but it appeared that the fact that he had done so contributed to its decision not to make a

recorded matter.
Decision

- [18] Ihave no doubt that this appeal must be refused. While hothing turned on the conditions set out
.In section 64(5) of the 2003 Act for making a recorded matter, what the Appellant sought before the
Tribunal was not a recorded matter in terms of the statutory definition in sectlon 64(4)(11) A recorded
matter is an order specifying that certain treatment or services must be provided as part of a CTO. It
is not a mechanism for obtaining reports. The Appellant did not ask the Tribunal to order any form
of treatment or services within the statutory definition of a recorded matter and 1 decline to read that
definition any more b;oadly that its plain terms permit. If the Tribunal had ‘acceded to the request
~made by the Appellant, it would have erred in law. Accordingly and quite separately from qﬁestions
of appropriatenes’s and use of discretion, it would have been incompeteht for the Tri_bunal'to have

acceded to the request in the terms made by the Appellant.
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[19] Butevenifit had been compeiént for the Tribunal to make a recorded matter which consisted
‘solely in the obtaining of a series of reports, | can detect nothing amounting to an error of law in the -
Tribunal’s decision not to do-so. For the reasons advanced by Mr Hunter and his colleagues for the
Respondents, the Tribunal understood and applied the law correctly. On a fair feading of its decision,
it clearly reached the view that the Appellant presently required treatment in a highly structured
semng W1th significant support and that she was not yet capable of living in the community. In these
circumstances | fail to see how the obtammg of a series of reports showmg what progress had been
achieved in advancing the patient’s care pathway t0 a community placement would have assisted.
The Tribunal was not being asked to vary the CTO to one which was community based; and in any
évent there appeafs to have b_eén no suggestion to the Tribunal (nor was there to me) as to what
anyone was to do with any reports that might be obtained, or what benefit to the patient the mere

obtaining of reports would have brought.

[21] The Tribunal reached the view that the making of a recorded matter was not appropriate. Since
no specific forms of treatment or services were sought by the Appellant, the Tribunal were simply not -
able to hold that it was dpproprlate to order any. It could only proceed in the context of an application
by the patxent to modify an existing CPO by inserting a recorded matter where none was previously
specified; and where what was sought was not within the definition of a recorded matter, it was not

just incompetent to make one in the terms suggested, it could never be appropriate to do so.

[22] Nor is there any basis for suggesting that the Tribunal ought to have documented
«...acknowledged shortcomings in the Appellant’s care pathway.”. There are no averments about
what those alleged .shortcomings were, nor any indication of how or by whom they were
acknowledged, nor was any of this made cleér to me. Crucially, there was no evidential basis for the
submission that a recorded matter was _Lappropriate. In my view there is considerable force in Mr
Hunter’s _submission that the Appellant was indulging in a “fishing exercise”, rather than one soundly

based in fact and in law.’

(23] Finally on the allegation of misuse of discretion, I am quite satisfied that the well-known test to
‘be applied by an appellate court and which is set out in G v G has not been met. The decision reached
by the Tribunal was one which was within its discretion to reach; it was not “plainly wrong”. No

question of procedural irregularity arises, for the reasons | have explained; and 1 do not accept that
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the Tribunal failed properly to address the issues put before them, nor to carry out the balancing

exercise.

Disposal

[24] For these reasons, the appeal will be refused. It will be observed from the foregoing that I have
declined to give any general guidance on when and in what circumstances a recorded matter might be
~ made. I do not see this as my function, which is simply to decide the issues raised in the particular

circumstances of any appeal brought before me.
Expenses
[25] It was agreed that in the event that the appeal came to be refused, the Appellant should be

found liable to the Respondents in expenses and, in view of the fact that she is legally-aided, her

| personal liability for those expenses shduld be modified to nil. I have so ordered.




