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hearing within the five working day period is a mandatory one22 though failure to 
comply with the obligation does not render a hearing held some days later incompetent, 
as the Tribunal is still required to deal with the application.23 
Effect of STDC on EDC 
19. The granting of a STDC has the effect of revoking any EDC in place at that time.24 
Effect of STDC on compulsion orders, interim CTOs and CTOs 
20. If a patient is subject to a CO, an interim CTO or CTO at the time a STDC or 
extension certificate is granted then the measures authorised by the CO, interim CTO 
or CTO will cease to have effect for the duration of the STDC or extension certificate.25 
Effect of CTO or interim CTO on STDC 
21. The making of an interim CTO or CTO has the effect of revoking any STDC in 
place and, by implication, any extension certificate.  
Application to revoke STDC or extension certificate 
22. Under section 50, a patient or their named person can apply to revoke a STDC or 
an extension certificate.  Such an application can be made during any point of the 
STDC or the extension certificate period.   
23. The Tribunal is required to send notice of the hearing (i.e. an invitation to the 
hearing) to the patient, the named person, any welfare guardian or welfare attorney of 
the patient, the AMP who granted the STDC, the MHO, the RMO (if there is one), any 
curator ad litem appointed by the Tribunal and any other person appearing to the 
Tribunal to have an interest in the application.  The latter could include a primary carer 
or relative who is involved in the care of the patient.  Before an application to revoke a 
STDC is determined, all these persons are entitled to make representations and to lead 
and produce evidence.26   
24. In determining an application under section 50, the tribunal have to consider if 
they are satisfied that the patient has a mental disorder; that as a result of the mental 
disorder the patient’s ability to make decisions about medical treatment is significantly 
impaired; that if the patient were not detained in hospital there would be a significant 
risk to the health, safety or welfare of the patient or the safety of another person; and 
that it remains necessary for the patient’s detention in hospital to be authorised by the 
STDC i.e. could the patient be treated as an informal patient?27 
25. If the tribunal is not satisfied that all the conditions mentioned in paragraph 24 are 
met then it must grant the application and revoke the STDC.  The revocation by the 
tribunal of a STDC would have the effect of revoking any extension certificate 
granted.28  Conversely, if the tribunal is satisfied that these conditions are met then the 
application falls to be refused.  These are the only two options open to a tribunal in 
determining a section 50 application.  In particular, the tribunal has no power to 
consider the validity of a STDC under section 50, for example whether there is a flaw in 
the STDC or if back-to-back STDCs have been granted.  In these circumstances the 

 
22 Smith v MHTS 2006 SLT 347 
23 Paterson v Kent 2007 SLT (Sh Ct) 8 
24 Section 55 of the 2003 Act 
25 Section 56 of the 2003 Act 
26 Section 50(2) and (3) of the 2003 Act  
27 Section 50(4) of the 2003 Act 
28 Section 50(5) of the 2003 Act 

136



CHAPTER 54 

return to contents return to chapter start 

appropriate remedy is for the patient to bring an application under section 291 in 
relation to unlawful detention.29  
26. Very occasionally a solicitor may withdraw from acting for a patient due to the
patient’s inability to instruct after a section 50 application has been made.  In these
circumstances the Tribunal’s normal course of action is to appoint a curator ad litem to
report on, and only on, whether the section 50 application should be maintained.  The
wording of any interlocutor in these circumstances should be as follows:

“The Tribunal, on intimation of the patient’s solicitor having withdrawn from 
acting, appoints a curator ex proprio motu solely for the purpose of determining 
whether the application under section 50 of the Act should be maintained. 
The Tribunal appoints as curator ad litem ****** from the List of Curators held 
and maintained by the Mental Health Tribunal for Scotland.” 

29 M v MHTS 2010 SLT (Sh Ct) 235 

137





CHAPTER 55 

return to contents return to chapter start 

hear. Certainly, they are entitled to use their knowledge and experience to fill 
gaps in the evidence about matters which will be obvious to them but which 
might be obscure to a layman. More difficult is the case where evidence is given 
which is contrary to their knowledge and experience. If such an occasion arises, 
we think that they ought to draw to the attention of the witnesses the experience 
which seems to them to suggest that the evidence given is wrong, and ought 
not to prefer their own knowledge or experience without giving the witnesses an 
opportunity to deal with it. Provided that this opportunity is given there seems to 
us to be no reason why they should not draw on their own knowledge and 
experience in this way also. But it is highly desirable that in any case where 
particular use is made by an industrial tribunal of the knowledge or experience 
of one or more of its members in reaching their decision this fact should be 
stated, and that particulars of the matter taken into account should be fully 
disclosed. 3 

In practice 
10. It is always best to introduce any specialist knowledge held by the tribunal into the
evidence, by the specialist member asking a relevant question of the right witness.
Assuming the knowledge is confirmed by the witness, there is no need to rely on
specialist knowledge, since the point will have been covered in oral evidence.  Legal
members should be alert to this when discussing specialist knowledge with tribunal
colleagues.
11. It is good practice to state in the decision that a particular fact(s) are within specialist
knowledge.

3 [1977] ICR 48 (EAT) 
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• any other conditions as may be specified by the patient’s RMO.5

However before making any such conditions the RMO must consider it necessary in the 
interests of the patient or for the protection of any other person to do so.  Examples of 
conditions which could be attached to a suspension certificate include: 

• that the patient live in a specified place under the care of a specified person;
• be kept in the charge of an escorting nurse; or
• that the patient accept visits from a medical practitioner or an MHO.

8. Both the Scottish Government and the MWC good practice guidance highlight that
the patient’s RMO, in consultation with the patient’s multi-disciplinary team, will need to
give careful consideration to whether the compulsory measures specified in a patient’s
CTO should in fact be varied under section 95 of the 2003 Act rather than temporarily
suspended.6 However there will be occasions when it is appropriate to grant a
suspension certificate as a means of assessing the patient’s likely recovery in a
community environment rather than in a hospital.
How to calculate the period of detention? 
9. The total period that a suspension of detention certificate can authorise the
suspension of measures is 200 days in any 12 month period. This is a rolling 12 month
period - there must be no day when, looking back from that day, the patient has had more
than 200 days suspension of detention in the previous 12 months. The 2003 Act’s original
provisions for suspension of detention were complex and it was difficult to calculate the
period of suspension. Changes made by the 2015 Act have simplified the calculation of
a period or periods of suspension.
10. Any period of suspension of detention that lasts eight hours or less does not count
as a day.
11. Periods of more than eight hours but less than 24 hours count as a day toward the
200 day total (whether that period occurs within one calendar day, or spans two days).
12. Where a suspension certificate authorises a continuous period of suspension of
detention of more than 28 days form SUS1a should be used for this and the MWC
notified. 7 Shorter periods of suspension do not require the use of this form or notification
to MWC but do require certification.
13. The maximum period of 200 days relates to the actual time that detention is
suspended, not that specified or suggested on the certificate.
14. The expiry date of any suspension certificate must not go beyond the last date on
which the measures that the patient is subject to would currently authorise compulsion if
not revoked. This should be particularly remembered for ICTOs.
Effect of being over-limit 
15. The effect of suspension of detention has been considered by the Outer House of
the Court of Session. The case of DC Petitioner8 considered the originally enacted
provisions in s127 of the 2003 Act. The case considered whether firstly a suspension

5 Section 127(6) and section 224(7) of the 2003 Act 
6 Interim informal guidance on suspension of detention and other measures under sections of the Mental Health (Care and 
Treatment) (Scotland) Act 2003 as amended by the Mental Health (Scotland) Act 2015; Suspension of Detention Good Practice 
Guidance 
7 Mental Health law: forms - gov.scot (www.gov.scot) 
8 2012 SLT 521   
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1. GUIDANCE TO TRIBUNAL MEMBERS No. 1/2009, revised 2024 - Same
Panel Requests
2. GUIDANCE to TRIBUNAL MEMBERS No. 2/2009, revised January
2024 -Directions
3. PRACTICE DIRECTION No. 1/2010 - Citation of Witnesses
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68 and 69
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